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Title Suit No. 17 of 2012 
Plaintiff       :-  Sri Anil Bharali 
Defendant   :-  Sri Sanjay Kr. Singh and others. 

 
FORM NO.(J) 2 

 
Heading of Judgment in original suit/case 

 
 

                 In the Court of Civil Judge, Tinsukia 
 
 
Present  :- Smti N.A Ahmed 
 
 
 

          Title Suit No.17 of 2012 
          Wednesday, 24th January, 2018 
 
  

Sri Anil Bharali………………………................................Plaintiff 
 
 
                        -Vs- 
 

1) Sri Sanjay Kr. Singh, 

2) The Chief Secretary,  

3) The Chief Engineer, PWD (PMGSY), 

4) The Executive Engineer, PWD, 

Tinsukia Rural Road Division, Tinsukia, Assam 

5) The Deputy Commissioner, Tinsukia, 

6) The Circle Officer, Tinsukia Revenue Circle, 

Tinsukia………………………….………………..……….Defendants 

 

This suit/case coming on for final hearing on 17.01.2018 in the 

presence of : 

Sri G. Chakraborty, Advocate for the Plaintiff; 
  

 Sri P. Deb, Advocate for the defendant No.1, 
 
          Sri A. Karmakar, Govt. Pleader on behalf of defendant Nos.2 to 6 
 

and having stood for consideration to this day, the Court delivered the  
following Judgment 
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J U D G M E N T 
 

1. The plaintiff has instituted this suit for declaration, recovery of damages, 

compensation and other reliefs.  

 

2. The case of the plaintiff in brief as stated in the plaint is that the plaintiff 

along with the proforma defendants are joint owners of a plot of land measuring 

3 bighas 2 kathas 17.5 lessas morefully described in the Schedule of the plaint 

and the said landed property situated beside the Jariguri Kokoratoli road. The 

construction work of the said road started in the first part of the year 2010 under 

the Prime Minister Gram Sadak Yojana Scheme (PMGSY) scheme. The case of the 

plaintiff is that on 20.01.2010, the road construction labourers without taking the 

consent of the plaintiff and without giving him a reasonable opportunity to 

remove safely his boundary fencing and valuable trees and without making 

proper measurement of the road and both sides drains forcefully and illegally 

damaged and destroyed the boundary fencing made of concrete pillars and iron 

wiring fencing and also cut down the valuable trees and seasonable crops and 

illegally and wrongfully encroached upon the plaintiff’s landed properties 

measuring about 5 ½ ft. X 184 ft. The construction labourers also wiped out the 

plaintiff’s electrical cable wirings endangering the lives of men and animals. On 

protest and objection raised by the plaintiff, the labourers ill-treated him and told 

that the actions were done as per direction of the defendant Nos.1 and 4. The 

plaintiff made several verbal complaints before the defendant No.4, but in vain. 

Thereafter under the Right to Information Act, the plaintiff obtained the relevant 

documents of the construction work and could know that the construction work 

has been allotted to the defendant No.1. The case of the plaintiff is that the 

defendant Nos.1 and 4 without following the guidelines and in sheer violation of 

the terms of agreement had carried out the construction work and illegally and 

forcefully caused the damage and destruction. The case of the plaintiff is that the 

defendants without following the guidelines of the PMGSY Scheme and in 

disregard and violation of the scheme wrongfully and illegally encroached upon a  
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part of the plaintiffs land measuring 5½ ft. X 184 ft. approx. and further 

damaged and destroyed his valuable property worth around Rs.7,00,000/-. On 

prayer of the plaintiff, the Circle Officer, Tinsukia made demarcation of the 

Schedule-A property and gave a report that 7.5 lessas of land is found in shortage 

which is the Schedule-B land. In addition, the plaintiff suffered both mental pain 

harassment and for construction of the boundary makes further claim of 

Rs.5,00,000/-, in total Rs.12,00,000/- as damages and compensation to which 

the defendants are jointly and severally liable and responsible. Hence the suit has 

been filed for declaration that the plaintiff along with the proforma defendant 

Nos.7 and 8 are the joint lawful owners of the Schedule-A property, for 

declaration that the plaintiff is entitled to recover khas and vacant possession of 

the Schedule-B land, Rs.12,00,000/- as damages and compensation from the 

defendants jointly and severally along with other reliefs.  

 

3. The defendant No.1 contested the suit by filing written statement taking 

the pleas that the suit is not maintainable, that the plaintiff has no right to sue, 

that there is no cause of action for the suit. The claim of ownership of the 

Schedule-A land by the plaintiff along with the proforma defendant Nos.7 and 8 

had been denied. It is also been denied that the plaintiff’s landed property is 

situated beside the Jariguri Kokoratoli Road. That the road construction labourers 

without obtaining the consent of the plaintiff caused damage and destruction of 

his property worth Rs.7,00,000/- has been denied. That the construction work 

has been allotted to the defendant No.1 has been admitted, but the allegation 

that the defendant Nos.1 and 4 without following the guidelines and in violation 

of the terms of agreement had carried out the construction work has been 

denied. The contention of the defendant is that he has carried out the contract 

work as per the norms, guidelines and specification of the concerned department 

and as such, no action can be initiated against him. That the officials of the 

concerned department not only had shown the area of the road, but also under 

their regular supervision the said defendant carried out the construction of the 

road following the norms of the department and the people of the locality also  
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fully supported the works of the construction. That the Executive Engineer, PWD, 

Tinsukia Rural Road Division on enquiry found that no any patta land of Sri Anil 

Bharali was occupied during the construction of Jariguri Kokoratoli road. It has 

been contended that under the PMGSY scheme, guidelines are laid down by the 

government for voluntary donation or other mechanism to ensure availability of 

land for construction of road and only after the State Government/District 

Panchayat ensure that lands are available for the proposed road works, then a 

road is sanctioned for construction under PMGSY Scheme. The contention of the 

said defendant is that as he had carried out the work under the contract strictly 

following the norms, guidelines and specifications, the department has released 

his bill without any objection. Accordingly, prays for dismissal of the suit.  

 

4. The defendant Nos.2, 3, 4, 5 and 6 also filed their written statement 

taking the pleas that the suit is not maintainable, that the plaintiff has no right to 

sue, that there is no cause of action for the suit, that the suit is bad for non- 

service of Notice u/s.80 of the CPC. The claim of the plaintiff that his Schedule-B 

land has been encroached by the said defendants for the purpose of construction 

of the Jariguri Kokoratoli road has been denied. The claim of the plaintiff that he 

alongwith the proforma defendant Nos. 7 and 8 are the joint owners of the 

Schedule-A land are stated to be not within their specific knowledge. The 

contention of the said defendants is that before the start of construction work of 

the Jariguri Kokoratoli Road, a survey was conducted in the year 2008 by a firm 

engaged by the authority concerned and during the course of such survey, the 

inhabitants including the plaintiff were informed and apprised of the area where 

the said road was proposed to be constructed. That the plaintiff was aware that 

the said road will go through and touch his land and during the survey, the 

plaintiff along with the other inhabitants of the locality assured the defendant 

Nos.4 and 6 that they will extend their full co-operation and assistance in the 

construction of the proposed road. The plaintiff also agreed with the defendant 

Nos.4 and 6 that he is ready to part with that portion of the land which might be 

required for construction of the road. The allegation of destruction/damage of  
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trees and boundary fencing has been denied. The claim of damage worth around 

Rs.7,00,000/- has been denied. The allegation that the defendants without 

following the guidelines of the PMGSY Scheme and in utter disregard and 

violation of the Scheme encroached upon the part of the plaintiff’s land and 

damaged and destroyed his property worth about Rs.7,00,000/- has been denied. 

The claim of Rs.12,00,000/- by the plaintiff has been stated to be only to derive 

wrongful gain at the cost of the defendants. Accordingly, prays for dismissal of 

the suit.  

 

5.  Upon the pleadings of the parties, my Ld. Predecessor in office framed the 

following issues:- 

1. Whether the suit is maintainable in law and facts ? 

2. Whether the plaintiff has right to sue ? 

3. Whether there is any cause of action for the suit ? 

4. Whether the suit is bad for non-joinder of necessary parties ? 

5. Whether the plaintiff is the joint owner of Schedule-A land along 

with proforma defendant Nos.7 and 8 ? 

6. Whether the defendants in violation of the guidelines of the 

PMGSY Scheme wrongfully and illegally encroached upon the 

Schedule-B land ? 

7. Whether the plaintiff is entitled to the decree, as prayed for ? 

8. To what relief/relief(s), the parties are entitled ?  

 

6.  Plaintiff side examined three (3) nos. of witnesses and exhibited fifteen 

(15) nos. of documents as evidence. Defendant side examined one witness and 

exhibited one document. Heard argument advanced by the Ld. Counsels of all the 

parties. The plaintiff also filed written synopsis of argument. 

 

DISCUSSIONS, DECISION AND REASONS THEREOF 

Issue No.1-Whether the suit is maintainable in law and facts ? 

7. The defendants in their written statement have contended that the suit is 

not maintainable in law and facts. The contention of the defendant Nos.2 to 6 is  
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that no notice under section 80 CPC had been sent to the defendant nos.5 and 6 

and as such the suit particularly against defendant nos.5 and 6 does not deserve 

to be continued and hence liable to be dismissed. The plaintiff as PW1 during 

cross stated that no notice u/s 80 CPC was served upon the defendant nos.4, 5 

and 6 and nor any leave was obtained u/s 80(2) CPC prior to filing of the suit. 

Ext.5 the Notice under section 80 CPC had been sent to the defendant nos.2, 3 

and 4 only.  

 

8. Section 80 CPC provides for sending of a notice to the government or a 

public officer if one wants to institute a suit against the government or against a 

public officer in respect of any act purporting to be done by such public officer in 

his individual capacity until the expiration of two months. As held by Hon’ble 

Supreme Court in Ghanshyam Das and others vs Dominion of India and 

others AIR 1984 SC 1004 that- The object of the Notice is to give Secretary of 

the State or the public officer an opportunity to reconsider his legal position and 

to make amends or afford restitution without recourse to a court of law. This 

section has been enacted as a measure of public policy and the underlying 

purpose is the advancement of justice and securing of public good by avoidance 

of unnecessary litigation. Further, it has been intended to alert the Government 

or a public officer to negotiate just claims and to settle them if well-founded 

without adopting an unreasonable attitude by inflicting wasteful expenditure on 

the public exchequer. Hon’ble Supreme Court in the landmark case of Bihari 

Chowdhury vs State of Bihar(AIR 1984 SC 1043) stated thus- The object of 

the section is the advancement of justice and the securing of public good by 

avoidance of unnecessary litigation. In our suit at hand, the notice under section 

80 CPC dated 18.10.2010 was sent to the defendant nos. 2, 3 and 4, i.e., the 

Chief Secretary, Govt. of Assam, Ministry of Rural Development, The Chief 

Engineer, PWD and the Executive Engineer, PWD. Against the said Notice (Ext.5), 

reply was sent by the defendant no.4 on 28.12.2010 stating therein that Civil 

Authority has been instituting an enquiry with the help of Circle Officer. 

Thereafter the defendant no.4 while furnishing the required documents (relating  
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to the construction work of the road) vide Ext.4 dated 16.03.2010 also furnished 

a copy to the Addl. Deputy Commissioner for information and necessary action. 

Moreover the plaintiff has exhibited various documents including the letters of the 

Addl. Deputy Commissioner dtd.29.10.10 and 25.10.10 attached to Ext.9, the 

report of Sub-Divisional officer(S), Tinsukia dated 25.01.2011 addressed to the 

Addl. Deputy Commissioner attached to Ext.11, the report of the P.I.O. Tinsukia 

Circle Office dated 21.01.2011 and the trace map under the signature of the 

Circle officer, Tinsukia Revenue Circle attached to Ext.12, the report and the trace 

map given by the Circle officer, Tinsukia Revenue Circle attached to Ext.13, the 

report of the Circle officer dated 29.12.2011(Ext.15). All the aforesaid 

correspondence between the plaintiff and the Addl. Deputy Commissioner, 

Tinsukia on behalf of the Deputy Commissioner, Tinsukia and between the 

plaintiff and the Circle Officer, Tinsukia Revenue Circle reveal that the Deputy 

Commissioner, Tinsukia and the Circle officer, Tinsukia were well aware and had 

the knowledge of the grievance and objection raised by the plaintiff against the 

construction of the Jariguri Kokoratoli road long before the institution of the suit. 

Moreover, during cross of PW1 Anil Bharali by the defendant nos.2 to 6 it was 

elicited from him that vide letter dated 24.05.2010 he requested the Chief 

Secretary to direct the Executive Engineer, PWD, Rural Road Division, Tinsukia to 

pay him Rs 2,00,000/- as compensation for the loss to his property. It was further 

elicited from PW1 that he issued copy of the said letter to other officials including 

the Deputy Commissioner, Tinsukia. The instant suit was filed on 26.03.2012 and 

as reveals the correspondence between the plaintiff and the defendants started 

from 18.10.2010 itself. The defendants also had the notice long before the 

institution of the suit that the plaintiff has sought compensation for them.  As 

discussed the object of the Notice under section 80 CP is to give Secretary of the 

State or the public officer an opportunity to reconsider his legal position and to 

make amends or afford restitution without recourse to a court of law. The notice 

as required under section 80 CPC had been served upon the defendant nos.2, 3 

and 4 and although no formal notice was served upon the defendant nos.5 and 6, 

but they were aware and had the knowledge of the grievances of the plaintiff and  
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his claim and had ample opportunity to take the steps before the plaintiff 

approached the court of law. But they did not take any such steps, which 

ultimately compelled the plaintiff to institute the present suit. At this stage, they 

cannot take the plea that no notice under section 80 CPC had been served upon 

them and so benefit ought to be given to them. In the light of the discussion so 

made, it is held that suit cannot be defeated for want of notice under section 80 

CPC upon the defendant nos.5 and 6. I find no other ground to hold that the suit 

is not maintainable. 

Decision- The suit is maintainable in law and facts. The said issue 

accordingly decided in the affirmative in favour of the plaintiff. 

 

Issue No.2- Whether the plaintiff has right to sue ? 

9. The case of the plaintiff is that he along with the proforma defendant 

Nos.7 and 8 being brothers are the joint owners and pattadars of the suit land. 

As PW1, the plaintiff has exhibited as Ext.1 the Sale Deed no.987 of 1976 

executed in favour of his father in respect of the suit land, the land revenue 

paying receipt as Ext.2, the jamabondi copy in respect of the suit land as Ext.3. 

The Jamabondi copy reveal that the names of the plaintiff and the proforma 

defendant nos.7 and 8 have been mutated in respect of the suit land on the basis 

of inheritance.  The land revenue receipt of the period 2009-2010 is shown to 

have been paid by the plaintiff. Now, the proforma defendants on receipt of 

summon did not turn up to contest the suit. The plaintiff as PW1 during cross 

stated that they are three brothers and three sisters and that their sisters have 

not been made parties in this suit as they have already been given in marriage. 

Under the circumstances, the plaintiff cannot claim himself to be the absolute 

owner of the suit land, but it can be held that he is one of the owners of the suit 

land. The plaintiff as PW1 during cross stated that at the time of filing of the 

instant suit, the proforma defendants were also in possession of the Schedule-A 

land. And the proforma defendant nos. 7 and 8 did not turn up to contest the suit 

inspite of receipt of summon. It has also not been disputed that the plaintiff was 

in possession of the suit land at the relevant period of time. The report of the 

Circle Officer dated 21.01.2011 attached to Ext.12 reveals that there is 3 bigha 2  
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kathas 17.5 lessa of land in the name of the plaintiff and proforma defendants. 

Also, the report of the Circle officer(Ext.15) reveals that plaintiff is in possession 

of land measuring 3 bighas 2 kathas 10 lessas. As such, the plaintiff being one of 

the co-owners of the suit land and being in possession of the suit land has the 

right to sue. 

Decision- The plaintiff has right to sue. The said issue accordingly 

decided in the affirmative in favour of the plaintiff. 

 

Issue No.3- Whether there is any cause of action for the suit ? 

10. The case of the plaintiff is that his landed property is situated nearside the 

Jariguri Kokoratoli Road and during the construction of the said road, on 

20.01.2010 the road construction labourers without his prior consent and without 

giving him a reasonable opportunity to remove his boundary fencing and valuable 

trees and without making proper measurement of the road and drains forcefully 

and illegally had damaged and destroyed the boundary fencing made of concrete 

pillars and iron wire fencing and wiped and cut down the trees and also wiped 

out his electrical cable wirings and left it open. The case of the plaintiff is that the 

defendants without following the guidelines of PMGSY Scheme and in utter 

disregard and violation of the Scheme wrongfully and illegally had encroached a 

part of his land measuring 5½ ft X 184 ft. The case of the defendants on the 

otherhand is that they had not encroached any land of the plaintiff. Another plea 

raised by the defendants is that prior to start of construction of the road, a 

survey was conducted in the year 2008 in which the plaintiff agreed to part with 

his portion of land which is required for the road. It is thus seen that the parties 

have raised triable issues in the suit. Cause of action is nothing but a bundle of 

facts which entitles a person to sue. It is accordingly held that there is cause of 

action for the suit. 

Decision- There is cause of action for the suit. The said issue accordingly 

decided in the affirmative in favour of the plaintiff. 
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Issue No.4- Whether the suit is bad for non-joinder of necessary 

parties? 

11. The defendant no.1 in his written statement contended that the suit is 

bad for non-joinder of the Secretary to the Govt. of Assam, P.W.D., Dispur and/or 

Collector, Tinsukia District as well as the Chief Secretary, Govt. of India, Ministry 

of Rural Development and other office bearers of the department of P.W.D. 

Tinsukia Rural Road Division. Now, the Chief Secretary, Govt. of Assam, Ministry 

of Rural Development, Dispur and The Deputy Commissioner, Tinsukia who is also 

the District Collector has been impleaded as defendant nos.2 and 5 and the 

Executive Engineer, PWD, Tinsukia Rural Road Division has been impleaded as 

defendant no.4. From the correspondence letters between the plaintiff and the 

defendant nos.4, 5 and 6 prior to the institution of the suit as already discussed, 

it can be held that the parties who have been impleaded as defendants are 

necessary parties to the suit. The presence of any other party is not considered 

necessary to properly adjudicate and decide the issues in hand. During cross of 

PW1 on behalf of defendant no.1, it was elicited from him that the work was 

carried out under the direction and control of the Ministry of Rural Development 

of the Central Government but he had not issued any notice either to the Central 

Government or to the concerned department of the Central Government. 

However, under the PMGSY Scheme- It is the responsibility of the State 

Government/District Panchayat to ensure that lands are available for taking up 

the proposed road works…..It must be noted that the PMGSY does not provide 

funds for Land Acquisition. This does not however mean that acquisition cannot 

be done by the State Government at its own cost. As the responsibility has been 

shifted upon the State, the grievances and the claim made by the plaintiff is to be 

placed before the State only and not the Central Government. As such, the 

Central Government as a party is not necessary in the instant suit. On the 

discussion aforesaid made, it is held that the suit is not bad for non-joinder of 

necessary parties. 

Decision- The suit is not bad for non-joinder of necessary parties. The 

said issue accordingly decided in favour of the plaintiff. 
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Issue No.5- Whether the plaintiff is the joint owner of Schedule-A land 

along with proforma defendant Nos.7 and 8 ? 

12. In the light of the discussion already made in respect of issue no.2, it is 

revealed that the suit land originally stood in the name of the father of the 

plaintiff, who had three sons and three daughters. The plaintiff as PW1 during 

cross stated that his three sisters have not been made parties in the suit as they 

have already been given in marriage. The names of the plaintiff and the pro-

forma defendants have been recorded in the record of rights in respect of the suit 

land, but in the absence of the sisters and in absence of any written consent from 

them, it cannot be held that the plaintiff is the joint owner of Schedule A land 

along with proforma defendant nos.7 and 8. However, as already held that the 

plaintiff is one of the co-owners of the suit land. 

Decision- The plaintiff is not the joint owner of Schedule A land along 

with proforma defendant nos.7 and 8. However, it is held that he is one of the co-

owners of the suit land. The said issue accordingly partly decided in favour of the 

plaintiff. 

 

Issue No.6- Whether the defendants in violation of the guidelines of the 

PMGSY Scheme wrongfully and illegally encroached upon the Schedule-

B land ? 

13. The case of the plaintiff is that his landed property is situated nearside the 

Jariguri Kokoratoli Road and in the first part of the year 2010 the construction of 

the said road started under the Prime Minister’s Gram Sadak Yojana Scheme(in 

short PMGSY scheme). That on 20.01.2010 the road construction labourers 

without his prior consent and without giving him a reasonable opportunity to 

remove his boundary fencing and valuable trees and without making proper 

measurement of the road and drains, forcefully and illegally had damaged and 

destroyed the boundary fencing made of concrete pillars and iron wire fencing 

and wiped and cut down the trees and also wiped out his electrical cable wirings 

and left it open. The case of the plaintiff is that the defendants without following 

the guidelines of PMGSY Scheme and in utter disregard and violation of the 

Scheme wrongfully and illegally had encroached a part of his land measuring 5½ 

ft X 184 ft. The further case of the plaintiff is that he made several verbal 

complaints to the defendant no.4 about the deeds and conducts of the labourers  
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working under defendant no.1, but in vain. That thereafter he made an 

application under RTI (Right to Information Act,2005) to the defendant no.4 and 

he was then furnished (vide Ext.4) with copy of Approved Estimate, Tender 

Agreement, Work Order and document about acquiring roadside land for 

widening of road. That the letter dated 01.11.2004 issued by the Govt. of India, 

Ministry of Rural Development revealed that a comprehensive guideline was 

issued for acquisition of land and construction of roadside drains and widening of 

the roads, but the defendant nos.1 and 4 without following the guidelines and in 

violation of the terms of the agreement whimsically and arbitrarily carried out the 

construction work.  

 

14. The plaintiff made several correspondence and filed applications under 

the RTI in regard to the encroachment of his land for the road. In response to 

the RTI application (Ext.10), it was replied that the original width of the Jariguri 

Kokoratoli Road was 12-15 ft. that under the PMGSY scheme no fund is 

sanctioned for land acquisition as road under the said scheme is approved only 

after obtaining opinion for widening of the road from public. It was further replied 

that the contractor did not dug any drain of 3’ X 3’. In response to the RTI 

application dtd.24.01.2010 of the plaintiff, the report of the enquiry conducted by 

Sri Palash Ranjan Gharphalia, SDO(S), Tinsukia dtd.25.01.2011 (annexed to 

Ext.11) had been furnished to him. DW1 Sri Pradip Konwar, Jr. Engineer of 

Tinsukia Rural Road Division, P.W.D. Tinsukia, during cross stated that the 

contents of Ext.11 are all correct and true. Now, the report enclosed to Ext.11 

reveals that besides Sri Anil Bharali, complaint was also made by Sri Bhupen 

Gogoi, Sri Monoj Gogoi and Sri Cheng Raj Baruah against the construction of the 

Jariguri Kokoratoli Road. In the said report it has been stated that the PWD 

department has widened the road considering the physical condition of the 

existing road. That while doing so, they entered into the patta land of the 

complainants including Anil Bharali, Deba Kr Gogoi, Bhupen Gogoi, Atma Verma, 

Haren Gogoi. That in case of Anil Bharali about 5½ ft. X 183 ft. land under Dag 

nos.8 and 9 have been included in the nallah dugged for construction of the road, 

whereas about 4.5 ft. X 114 ft. of pattadar Atma Ram and 7ft X 40 ft. of pattadar  
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Sri Deba Gogoi have been found used for the road. That Sri Deba Gogoi, Smti 

Harumai Gogoi wife of Haren Gogoi and Sri Bhupen Gogoi etc. informed verbally 

that they were satisfied with the widening of the road and have no objection to 

use of their land for the road but stated that they should have been properly 

consulted before the construction. It is further stated in the report that no 

compensation for land used by the department is awarded in such road 

construction. 

 

15. Now, the primary objective of the PMGSY is to provide connectivity by way 

of an All-weather Road (with necessary culverts and cross-drainage structures, 

which is operable throughout the year), to the eligible unconnected Habitations in 

the rural areas. From a bare reading of PMGSY scheme and guidelines, it 

discloses thus- It will be the responsibility of the State Government/ District 

Panchayat to ensure that lands are available for taking up the proposed road 

works. A certificate that land is available must accompany the proposal for each 

road work. It must be noted that the PMGSY scheme does not provide funds for 

Land Acquisition. This however does not mean that acquisition cannot be done by 

the State Government at its own cost. The State Government may also lay down 

guidelines for voluntary donation, exchange or other mechanisms to ensure 

availability of land. The process of making land available for the road works 

should subserve the common goal and also be just and equitable. The details of 

land made available should be reflected in the local land records to avoid dispute. 

 

16. DW1 Sri Pradip Konwar, Jr.Engineer, PWD, Tinsukia Rural Road Division in 

his evidence on affidavit stated that prior to the construction of the road, a 

survey was conducted by a firm engaged by the authority concerned and in the 

said survey, the plaintiff along with other inhabitants of the locality assured the 

defendant no.4 and 6 that they will extend their full co-operation and assistance 

in the construction of the road. That even the plaintiff gradually agreed with the 

defendant nos.4 and 6 that he is ready to part with that portion of land which 

might be required for such construction of the road. During cross, DW1 stated  
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that before starting the project, they had obtained the land availability certificate 

but has not filed the said certificate in the Court. DW1 during cross further stated 

that there is no documentary evidence on record to substantiate that the plaintiff 

agreed before the defendant nos.4 and 6 that he is ready to part with that 

portion of land that is required for development of the road. During cross of PW1 

no question was put to him in respect of the alleged survey in the year 2008 

where the plaintiff is claimed to have consented to donate his land for the road. 

DW1 also stated during cross that the plaintiff raised objection at the time of 

construction of the road. Now, DW1 during cross stated that the details of 

Jariguri Kokoratoli Road regarding the length, breadth, size of the road , materials 

to be utilized with all specifications are mentioned in the DPR(Detail Project 

Report). That Ext.15 is the DPR of the Jariguri Kokoratoli Road. DW1 during cross 

stated that as a rule, the said road has to be of width 6 to 7 mtrs. That there is 

no provision for drainage in the DPR. Now, the defendants in their written 

statement and evidence have denied the encroachment of any land of the 

plaintiff for the road. However, on the otherhand the defendant nos.2 to 6 in their 

pleadings have taken the plea that during the survey conducted in the year 2008 

the plaintiff agreed to part with that portion of his land required for the road. But, 

defendants failed to substantiate by way of any documentary evidence that any 

such survey was conducted and that the plaintiff consented to part with his land 

for the road. Even no any person of the team who had conducted the alleged 

survey had been examined by the defendants. DW1 during cross stated that land 

of the plaintiff in the front portion of his house has been included in the road. 

DW1 has also admitted the report enclosed to Ext.11 as correct, wherein it has 

been stated that the road under construction is 30 ft wide(9 metres appox) 

including nallah at some points and as per revenue record the width of the road 

varies from 18 ft. to 30 ft. that considering the physical condition of the road 

PWD department has widened the road and while so doing they entered into the 

patta land of the plaintiff and some other persons. The report discloses that some 

of the persons whose land had been used for the road had no objection but the 

persons stated that they should have been properly consulted before such 

construction, which implies that they were not consulted before the construction.  
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It is a different matter that some of the pattadars did not raise any objection to 

their land being used for the road, but the plaintiff or any person cannot be 

compelled to give their no-objection in using their land for the road. Because the  

PMGSY scheme does not provide funds for Land Acquisition, although it has been 

stated that acquisition can be done by the State Government at its own cost. The 

Scheme also provides that the State Government may also lay down guidelines 

for voluntary donation, exchange or other mechanisms to ensure availability of 

land. The details of land made available should be reflected in the local land 

records to avoid dispute. However, as reveals the State Government failed to 

place anything before the Court that they had adhered to the guidelines 

prescribed in the Scheme. Ld. Counsel for the defendant nos.2 to 6 submitted 

that the construction of the road has benefitted the public at large including the 

plaintiff and he relied upon by the statements made by PW2 Deba Gohain and 

PW3 Pradyut Bhattacharjee made during their cross-examination in that regard. 

PW2 during cross stated that the villagers including him, Anil Bharali have been 

benefitted by the construction of the road.  PW3 during cross also stated that 

people of the village and the neighbouring areas have been benefitted by the 

construction of the road.  DW1 during cross stated that in the PMGSY scheme 

guideline, it has been written that the Government of India has presumed that 

the land owners will voluntarily donate their required land for the all-round 

development of the road which is required for connectivity purpose. However, the 

defendant failed to produce any such guideline before the Court and I find no 

such guideline in the PMGSY Scheme. And as discussed, the State itself failed to 

adhere to the guidelines prescribed in the PMGSY Scheme while acquiring patta 

land of the villagers for the road. As reveals, DW1 during cross stated that at the 

time of construction of the road the plaintiff raised objections. The date of the 

incident has been stated as on 20.01.2010 and on 16.03.2010 he filed the RTI 

application for obtaining the documents relating to the contract work of the road. 

In the report dtd. 25.01.2011 enclosed to Ext.11, the contents of which are 

stated to be correct by DW1, the Sub-Divisional Officer(S) Tinsukia stated that 

the contractor and the department may be warned and directed to correct the  
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anomalies. In Ext.8, which is the reply to the notice of the plaintiff u/s 80 CPC, it 

had been stated that Civil authority has been instituting an enquiry and with the 

help of Circle officer, Civil authority will instruct the undersigned i.e. the Executive 

Engineer, PWD, Tinsukia Rural Road Divn, to initiate action as deem fit. Under the 

circumstances, the State government represented by the defendant nos.2 to 6 

should have taken the matter seriously and ought to have corrected the 

anomalies at the earliest. But no steps of correction is seen to have been taken 

by them. In the light of the discussion aforesaid made, it is held that the 

defendants in violation of the guidelines of the PMGSY Scheme wrongfully and 

illegally encroached upon the Schedule-B land. 

Decision- The defendants in violation of the guidelines of the PMGSY 

Scheme wrongfully and illegally encroached upon the Schedule-B land. The said 

issue accordingly decided in affirmative in favour of the plaintiff. 

 

Issue No.7- Whether the plaintiff is entitled to the decree as prayed 

for? 

Issue No.8- To what relief/relief(s), the parties are entitled ?  

17. The plaintiff has sought recovery of khas and vacant possession of the 

Schedule-B land. The plaintiff has claimed Rs.7,00,000/- for damages and 

destruction caused to his property and Rs.5,00,000/- for mental harassment. 

During cross, the plaintiff as PW1 stated that he has not assessed the loss 

sustained by him by any approved valuer or loss assessor. That he has not shown 

the basis and calculation regarding the loss sustained by him. Ext.5 is the Notice 

under section 80 CPC issued to the defendant nos.2, 3 and 4 and as stated by 

PW1 during cross that there is no mention of the amount of compensation in 

Ext.5, except Rs.100/- per day from 14.11.2009. During cross of PW1 it was 

elicited from him that vide letter dated 24.05.2010 he had requested the Chief 

Secretary to direct the Executive Engineer, PWD, Rural Road Division, Tinsukia to 

pay him Rs.2,00,000/- as compensation for the loss to his property. PW1 during 

cross stated that the amount of damages of his property in the year 2010 was      
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Rs.2,00,000/- but in the year 2012 it had increased to Rs.12,00,000/-. As 

transpires plaintiff failed to substantiate by way of documentary evidence the 

amount of loss and damage sustained by him. The plaintiff has sought 

compensation against the acquisition of his land also, but the land had been 

taken up under the PMGSY Scheme which is for the benefit of the public at large. 

Moreover, the plaintiff failed to prove that he is the joint owner of the suit land 

along with proforma defendant nos.7 and 8. As such, the plaintiff is not entitled 

to any compensation against the acquisition of the Schedule A land and is also 

not entitled to recovery of possession of the Schedule-B land. 

 

18. Now, it has been discussed and held that plaintiff was in possession of the 

suit land at the relevant period of time and he is one of the co-owners of the suit 

land. It also reveals from the evidence on record and as already discussed that 

the plaintiff has been consistently raising his grievances since 18.10.2010 against 

the acquisition of his land and the resultant damage to his property before the 

Civil authority including the defendants but all were in vain. Rather vide Ext.8 

dated 26.12.2010, the Executive Engineer, PWD, Tinsukia Rural Road Division 

against the reply of the Notice under section 80 CPC stated that no any patta 

land of the plaintiff occupied during the construction of the road. In consideration 

that the plaintiff has been consistently raising his grievances before the Civil 

authority right from the very inception without any result and in consideration 

that he was in possession of the suit land, he is entitled to compensation of               

Rs.2,00,000/- for the mental harassment he had to undergo on account of the 

lapses on the part of the defendants and their failure to respond effectively at the 

proper time.  The plaintiff has sought compensation from the defendants jointly 

and severally. It is an admitted fact that the defendant no.1 had carried out the 

contract works of the construction of the Jariguri Kokratoli Road.  The contention 

of the defendant no.1 is that he had carried out the contract works as per norms, 

guidelines and specifications of the concerned department and no action has 

been initiated against him by the department. DW1 Sri Pradip Konwar, Junior 

Engineer, P.W.D., Tinsukia Rural Road Division during cross stated that as the  
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defendant no.1 completed the construction work as per specification, they had 

cleared the bills raised by him. As such, the defendant no.1 cannot be held liable 

for payment of any compensation to the plaintiff. It is accordingly held that the 

defendant nos. 2 to 6 are jointly and severally liable to pay Rs.2,00,000/- 

(Rupees two lakhs) to the plaintiff. The plaintiff is also entitled to the cost of the 

suit from the defendant nos.2 to 6. 

Decision- The issue nos.7 and 8 are accordingly partly decided in favour 

of the plaintiff.  

     O R D E R  

19.   In the light of the discussion aforesaid made and decisions reached in the 

issues, the suit of the plaintiff is partly decreed on contest with cost and it is held 

that the plaintiff is entitled to Rs.2,00,000/-(Rupees two lakhs) as compensation 

from the defendant nos. 2 to 6 jointly and severally liable. The plaintiff is also 

entitled to the cost of the suit from the defendant nos.2 to 6. 

 

20.  Prepare decree accordingly. 

 

Given under my hand and seal of this Court on this 24th day of January, 

2018. 

 
        Typed by me. 
 
 
       (N.A Ahmed)             (N.A Ahmed) 
  Civil Judge, Tinsukia            Civil Judge, Tinsukia 
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A P P E N D I X 

 
 PLAINTIFF EXHIBITS:- 
 
    Ext.1 – Sale deed no.987 of 1976 

    Ext.2- Land revenue paying receipt 

    Ext.3- Jamabondi of PP no.66 

Ext.4- Letter of Executive Engineer, PWD dated  

         16.03.2010 

    Ext.5- Legal notice 

Ext.6- Postal receipt 

Ext.7- A/D cards 

Ext.8- Reply to legal notice 

Ext.9,10,11,12,13- RTI applications 

Ext.14- Report of Zila Parishad dated 11.05.2011 

Ext.15- Demarcation Certificate dated 29.12.2011  

    

 DEFENDANT EXHIBITS:- 

    Ext.A- Copy of plaint 

    

 PLAINTIFF WITNESS:- 

    PW1- Sri Anil Bharali 

    PW2- Sri Deba Gogoi 

    PW3- Sri Pradyut Bhattacharjee 

    

 DEFENDANT WITNESS:-  

    DW1 Sri Pradip Konwar 

 

 

         Civil Judge 
                    Tinsukia 
 
     


